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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
SHANE GARRETT HECK,
)
)
Defendant-Appellant.
)
________________________________)

NO. 43256
ADA COUNTY NO. CR 2013-15135
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, thirty-four-year-old Shane Garrett Heck pleaded
guilty to felony possession of a controlled substance. The district court imposed a
unified sentence of five years, with three years fixed, and retained jurisdiction. The
district court later placed Mr. Heck on probation for a period of five years.

After

Mr. Heck violated the terms of his probation, the district court revoked probation and
executed the original sentence. On appeal, Mr. Heck asserts the district court abused
its discretion when it revoked his probation and executed his underlying sentence.

1

Statement of the Facts & Course of Proceedings
Garden City Police Department officers conducted a traffic stop on a car and
arrested the driver for driving without privileges. (Presentence Report (hereinafter, PSI,
p.2.) Mr. Heck was one of three passengers in the car. (PSI, p.2.) A K-9 unit alerted
on the outside of the car and then alerted in the car on a backpack on which Mr. Heck
had been sitting.

(PSI, p.2.)

Inside the backpack, officers found a plastic bag

containing a white substance, a syringe containing clear liquid, two new syringes, a
cigarette wrapper containing a small amount of a crystal substance, and other items.
(See PSI, p.2.) Mr. Heck reportedly denied owning the backpack and the items inside,
but the other occupants of the car claimed Mr. Heck brought the backpack into the car.
(PSI, p.2.) The officers arrested Mr. Heck and found a loaded syringe and a bag of
crystal substance on his person.

(See PSI, p.2.) The crystal substance found on

Mr. Heck’s person tested preliminarily positive for methamphetamine. (PSI, p.2.)
The State filed a Complaint alleging that Mr. Heck committed the crimes of
possession of a controlled substance, felony, in violation of I.C. § 37-2732(c), and
possession of drug paraphernalia, misdemeanor, in violation of I.C. § 37-2734A.
(R., pp.8-9; see R., pp.37-38.)

After Mr. Heck waived a preliminary hearing, the

magistrate bound him over to the district court. (R., p.41.) The State then filed an
Information charging Mr. Heck with the above offenses. (R., pp.42-43.) The State later
filed a Motion for Leave to File Information Part II, alleging Mr. Heck had been convicted
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of felony possession of a controlled substance and felony injury to child. 1 (R., pp.6970.)
Pursuant to a plea agreement, Mr. Heck agreed to plead guilty to felony
possession of a controlled substance. (R., p.71; see R., pp.72-79.) The State agreed
to dismiss the possession of drug paraphernalia count and to not file an Information
Part II. (R., p.71.) The State would recommend a unified sentence of five years, with
one year fixed, and Mr. Heck would recommend a sentence that dealt with his mental
health issues. (R., p.71.) The district court accepted Mr. Heck’s plea. (R., p.71.) The
district court later imposed a unified sentence of five years, with three years fixed, and
retained jurisdiction.

(R., pp.85-90.)

The district court stated it would be open to

modifying the fixed portion of the sentence if Mr. Heck performed well on his “rider.”
(See R., p.85.) After Mr. Heck participated in a rider, the district court placed him on
probation for a period of five years but declined Mr. Heck’s request to reduce the fixed
portion of the sentence. (R., pp.96, 99-103; Tr., Sept. 17, 2014, p.47, L.23 – p.51, L.8.)
About a month later, the State filed a Motion for Bench Warrant for Probation
Violation alleging that Mr. Heck had violated the terms of his probation. (R., pp.106111.) The district court issued an Order for Bench Warrant for Probation Violation.
(R., pp.112-13.) Several months later, Mr. Heck was arrested on the bench warrant.
(See R., pp.114-15.) Mr. Heck subsequently admitted to violating his probation by
absconding from supervision. (R., p.124; see R., p.107.)

The persistent violator statute, I.C. §19-2514, provides for imposition of a greater
punishment on conviction of a third felony than might have been imposed for that felony
alone. See Lopez v. State, 108 Idaho 394 (1985).
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At the probation violation disposition hearing, the State recommended that the
district court revoke probation and execute the original sentence, while Mr. Heck
recommended that the district court place him back on probation or, alternatively,
reduce the fixed portion of the sentence from three years to two years under Idaho
Criminal Rule 35. (R., p.126.) The district court revoked probation and executed the
original sentence. (R., pp.126-30.) The district court also declined Mr. Heck’s Rule 35
request.2 (R., p.126.)
Mr. Heck filed a Notice of Appeal timely from the district court’s Order Revoking
Probation and Imposing Sentence. (R., pp.131-33.)
ISSUE
Did the district court abuse its discretion when it revoked Mr. Heck’s probation and
executed his sentence?
ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Heck’s Probation And
Executed His Sentence
Mr. Heck asserts the district court abused its discretion when it revoked his
probation and executed his underlying sentence, because the district court could only
reasonably conclude from his conduct that probation was achieving its rehabilitative
purpose. Thus, the district court should have followed Mr. Heck’s recommendation and
placed him back on probation.
At the probation violation disposition hearing, the State informed the district court that
Mr. Heck had previously requested a reduction of sentence under Rule 35. (Tr., Apr.
15, 2015, p.10, Ls.22-25.) Rule 35 provides that “no defendant may file more than one
motion seeking a reduction of sentence under this Rule.” I.C.R. 35(b). On appeal,
Mr. Heck does not challenge the district court’s denial of his Rule 35 request for a
reduction of sentence.
2
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A district court is empowered by statute to revoke a defendant’s probation under
certain circumstances. I.C. §§ 19-2602, 19-2603 & 20-222. “A district court’s decision
to revoke probation will not be overturned on appeal absent a showing that the court
abused its discretion.” State v. Sanchez, 149 Idaho 102, 105 (2009). In reviewing a
district court’s discretionary decision, appellate courts conduct an inquiry “to determine
whether the court correctly perceived the issue as one of discretion, acted within the
boundaries of such discretion and consistently with the applicable legal standards, and
reached its standards by an exercise of reason.” Id. at 105-06.
Appellate courts use a two-step analysis in reviewing a probation revocation
proceeding. Id. at 105. First, the appellate court reviews the district court’s finding on
“whether the defendant violated the terms of his probation.” Id. “If it is determined that
the defendant has in fact violated the terms of his probation, the second question is
what should be the consequences of that violation.” Id.
Mr. Heck concedes he admitted to violating his probation.

(R., p.124; see

R., p.107.) When a probationer admits to a direct violation of his probation agreement,
no further inquiry into the question is required. State v. Peterson, 123 Idaho 49, 50
(Ct. App. 1992).

Thus, this Court may go to the second step of the analysis and

determine whether the district court abused its discretion when it revoked Mr. Heck’s
probation.
As Idaho’s appellate courts have held, “If a knowing and intentional probation
violation has been proved, a district court’s decision to revoke probation will be
reviewed for an abuse of discretion.” Sanchez, 149 Idaho at 106 (quoting State v.
Leach, 135 Idaho 525, 529 (Ct. App. 2001)). However, probation may not be revoked
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arbitrarily. State v. Adams, 115 Idaho 1053, 1055 (Ct. App. 1989). The purpose of
probation is to provide an opportunity to be rehabilitated under proper control and
supervision. State v. Peterson, 123 Idaho 49, 50 (Ct. App. 1992). Thus, in determining
whether to revoke probation, a court must consider whether probation is meeting the
objective of rehabilitation while also providing adequate protection for society. State v.
Upton, 127 Idaho 274, 275 (Ct. App. 1995). The district court may revoke probation if it
reasonably concludes from the defendant’s conduct that probation is not achieving its
rehabilitative purpose. Adams, 114 Idaho at 1055. The district court may consider the
defendant’s conduct both before and during the probationary period. State v. Roy, 113
Idaho 388, 392 (Ct. App. 1987).
Here, the district court could only reasonably conclude from Mr. Heck’s conduct
that probation was achieving its rehabilitative purpose. While Mr. Heck absconded from
supervision, he explained his reason for not complying was that he panicked over not
being able to see his infant son while on probation.

Mr. Heck’s girlfriend, Tamie

Weaver, gave birth to their son Matthew while Mr. Heck was incarcerated before the
district court retained jurisdiction. (See PSI, pp.10-11.) Mr. Heck, upon his release,
intended to take steps to gain custody of Matthew.

(See PSI, p.11.)

However,

Mr. Heck’s counsel informed the district court at the probation violation disposition
hearing that “it had basically been decided that [Mr. Heck] would be on the sex offender
case load with Probation and Parole,” because of Mr. Heck’s prior criminal history. 3
(Tr., Apr. 15, 20145, p.8, Ls.19-24.) His counsel stated that “part of the sex offender
case load is you can’t be around children.” (Tr., Apr. 15, 2015, p.9, Ls.3-4.)
Mr. Heck had been convicted of injury to child (amended from lewd conduct with a
child under sixteen) about ten years before the instant case. (See PSI, p.6.)

3
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Mr. Heck told the district court,
I should of not freaked out when I found out those things that I wouldn’t be
able to visit with my son. That was something that I had worked real hard
to establish while I was on the rider and whether or not he was mine and
what was going on with it. So it just still messed me with me with now
because it was something that I would have been able to be a part of his
life and make a difference. But I didn’t know what to do or if there was
something that could be done at that point.
(Tr., Apr. 15, 2015, p.11, Ls.5-16.) Mr. Heck further explained, “[i]t is just there was
things, the thing that means the most to me, [Tamie] was my fiancée and my son mean
everything to me. And to crush that just what else was there to live for at that point.
And that’s where my head went at that point.” (Tr., Apr. 15, 2015, p.11, Ls.19-24.)
Mr. Heck also struggles with physical and mental health issues, largely stemming
from a head injury he suffered at the age of sixteen. (See PSI, p.13.) He reported that
he suffered a fractured skull when he was hit in the head with a metal object by an
unknown assailant. (PSI, p.26.) That incident caused him to have post-traumatic stress
disorder, seizures and night terrors. (PSI, p.13.) More recently, Mr. Heck began having
auditory hallucinations. (PSI, p.13.) Mr. Heck stated he was not taking any medications
while he was incarcerated before the district court retained jurisdiction (PSI, p.13), but
his counsel informed the district court at the probation violation disposition hearing that
Mr. Heck was back on his medications. (Tr., Apr. 15, 2015, p.10, Ls.11-14.)
Additionally, Mr. Heck has taken some steps to stay out of trouble. Apart from
absconding, Mr. Heck informed the district court he also got a “minor ticket.”
(Tr., Apr. 15, 2015, p.11, Ls.18-19.) He stated: “I showed that I can comply and I will.”
(Tr., Apr. 15, 2015, p.11, Ls.19.) His counsel told the district court Mr. Heck “has had
no recent violations or rule violations.” (Tr., Apr. 15, 2015, p.10, Ls.15-16.)
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In view of the above, the district court could only reasonably conclude from
Mr. Heck’s conduct that probation was achieving its rehabilitative purpose. Thus, the
district court abused its discretion when it revoked Mr. Heck’s probation and executed
his underlying sentence.

The district court should have followed Mr. Heck’s

recommendation and placed him back on probation.
CONCLUSION
For the above reasons, Mr. Heck respectfully requests that this Court vacate the
district court’s order revoking probation and remand the case with an instruction that
Mr. Heck be placed back on probation. Alternatively, he requests that his case be
remanded to the district court for a new probation violation hearing.
DATED this 30th day of September, 2015.

___________/s/______________
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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